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DALAM MAHKAMAH TINGGI MALAYA DI MELAKA 
RAYUAN JENAYAH NO: 42-3 TAHUN 2002 

(DARIPADA MAHKAMAH SESYEN DI MELAKA 
KES JENAYAH NO: 63-7-2002) 

DI ANTARA 

PENDAKWA RAYA ... PERAYU 

DAN 

KOTRA PHARMA (M) SDN BHD ... RESPONDEN 

PENGHAKIMAN 

D i  h a d a p a n  s a y a  a d a l a h  r a y u a n  ya n g  d i k e m u k a k a n  o l e h 

p i h a k  p e n d a k w a a n  t e r h a d a p  h u k u m a n  h a k i m  

m a h k a m a h  s e s y e n  y a n g  b i j a k s a n a ,  y a n g  d i b e r i  p a d a  1 hb  

A p r i l  2 0 0 2  d i  m a n a  r e s p o n d e n  d i d e n d a  R M 1 5 , 0 0 0  a t a u  

j i k a  t i d a k  d i b a y a r  t i g a  b u l a n  p e n j a r a ,  u n t u k  s a t u  

k e s a l a h a n  d i  b a w a h  s .  2 5 ( l )  A k t a  K u a l i t i  A l a m  S e k e li l i n g  

1 9 7 4  d a n  y a n g  b o l e h  d i h u k u m  d i  b a w a h  s . 2 5 ( 3 )  A k t a  

y a n g  s a m a  ( “ A k t a  t e r s e b u t ” ) .  
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R e s p o n d e n  t e l a h  m e n g a k u  s a l a h  a t a s  p e r t u d u h a n  

y a n g  b e r b u n y i  s e p e r t i  b e r i k u t :  

“Bahawa kamu Piong Teck Onn (No. K/P: 571223-04-5361) 
seba ga i  P enga rah  Ko t ra  P ha rma  (M )  Sdn .  Bhd . ,  pa da  23  
M ac  2001  ja m l eb ih  ku rang  11.45 pagi di 1 & 3, Jalan 
TTC12,  Kawasan Per industr ian Cheng,  Daerah Melaka 
Tengah,  dalam Neger i  Melaka,  didapat i  te lah membiarkan 
pe lepasan buangan ia i tu effluen ke dalam perairan daratan 
d e n g a n  k a n d u n g a n n y a  m e l e b i h i  k e p e k a t a n  y a n g  
d i tentukan di  dalam Peraturan 8(1)(b),  Peraturan-Peraturan 
Kua l i t i  A lam Seke l i l i ng  (Kumbahan dan E f f luen -E f f luen  
P e r i n d u s t r i a n )  1 9 7 9  i a i t u :  

i) C OD mempunyai  kepeka tan sebanyak 1400 
m g / 1  m e l e b i h i  h a d  1 0 0  m g / 1  y a n g  
d i b e n a r k a n ;  

ii) BODS pada 20 degC mempunyai kepekatan 
s e b a n y a k  7 3 0  mg / 1  me l e b i h i  h a d  5 0  m g / 1  
y a ng  d i b e n a r ka n ;  

iii) P ep ej a l  Ter a mp ai  mempunya i  kepeka tan 
sebanyak 1 4 0  mg/1  meleb ih i  had  10 0  mg / 1  
yang d ibenarkan;  dan 

iv) B e s i  m e m p u n y a i  k e p e k a t a n  s e b a n y a k  1 0  
m g / 1  m e l e b i h i  h a d  5  m g / 1  y a n g  d i b e n a r k a n .  

Dan  dengan i t u  kamu te lah  me lakukan sa tu  kesa lahan d i  
bawah Seksyen 25(1 ) ,  Ak ta  Kua l i t i  A lam Seke l i l i ng ,  1974  
dan bo leh  d ihukum d i  bawah Seksyen 25 (3) ,  Ak ta  yang 
sama. ”  

E n .  A b d u l  R a s h i d  b i n  H j  D a u d ,  t i n i b a l a n  p e n d a k w a  

r a y a  y a n g  b i j a k s a n a  d a l a m  h u j a h n y a  m e n e g a s k a n  

b a h a w a  h u k u m a n  d i  b a w a h  s .  2 5 ( 3 )  A k t a  t e r s e b u t  t e l ah  
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d i p i n d a  p a d a  1 h b  O g o s  1 9 9 6  d a n  k e s a l a h a n  t e r s e b u t  

d i l a k u k a n  s e l e p a s  p i n d a a n .  B e l i a u  m e n g a t a k a n  b a h a w a 

d e n d a  R M 1 5 , 0 0 0  t e r s e b u t  a d a l a h  t e r l a l u  t i d a k  m e m a d ai  

( “ m a n i f e s t l y  i n a d e q u a t e ” )  d a n  h a k i m  m a h k a m a h  s e s y e n 

y a n g  b i j a k s a n a  l a n g s u n g  t i d a k  m e n y e n t u h  i s u  

k e p e n t i n g a n  a w a m .  J u s t e r u ,  b e l i a u  m e m o h o n  s u p a y a  

d e n d a  t e r s e b u t  d i t a m b a h  u n t u k  m e l a m b a n g k a n  b e t a p a  

s e r i u s  p e n c e m a r a n  k e p a d a  s u n g a i - s u n g a i  k h a s n y a  d a n  

a l a m  s e k i t a r  a m n y a .  

P e g u a m  y a n g  b i j a k s a n a  b a g i  p i h a k  r e s p o n d e n ,  E n .  

F . M .  W o n g  b e r h u j a h  b a h a w a  r e s p o n d e n  t e l a h  m e n g a k u  

s a l a h  d a n  m a h k a m a h  s e s y e n  t e l a h  m e n g a m b i l k i r a  

k e p e n t i n g a n  a w a m .  D i  s a m p i n g  i t u ,  f a k t a  k e s  t i d a k  

m e n i m b u l k a n  b a h a w a  p e n c e m a r a n  y a n g  d i l a k u k a n  o l e h  

responden ada lah merbahaya  kepada orang ramai .  

S e m a s a  m e n j a t u h k a n  h u k u m a n  d a n  m e n g e n a k a n  

d e n d a  R M 1 5 , 0 0 0 ,  h a k i m  m a h k a m a h  s e s y e n  y a n g  

b i j a k s a n a  t e l a h  m e n g a m b i l k i r a  p e n g a k u a n  s a l a h  
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responden  ya ng  te lah me nj i ma tkan masa  dan  kos  

m e m a n d a n g k a n  p e r t u d u h a n  i n i  m e l i b a t k a n  i s u - i s u  

t e k n i k a l  y a n g  m e m e r l u k a n  m a s a  y a n g  p a n j a n g  d a n  s a k si  

y a n g  r a m a i .  D i  s a m p i n g  i t u ,  r e s p o n d e n  a d a l a h  p e s a l ah  

p e r t a m a  y a n g  t i d a k  m e l a k u k a n  k e s a l a h a n  d e n g a n  

s e n g a j a  d a n  t e l a h  me n g a m b i l  l a n g k a h  d a n  me l a n t i k  

p e r u n d i n g  u n t u k  me n g a t a s i  ma s a l a h  te rsebut .  Be l i au  

me n a mb a h k a n  b a h a w a  s a t u  f a k t a  ya n g  d i p e r t i mb a n g k a n  

a d a l a h  b a h a n  k u m b a h a n  t e r s e b u t  t i d a k  m e n g a n d u n g i  

b a h a n  b e r a c u n  y a n g  m e m b a h a y a k a n  o r a n g  a w a m .  

P a d a  1 5  M e i  2 0 0 2  M o h d  G h a z a l i ,  H  ( k i n i  H a k i m  

M a h k a m a h  R a y u a n )  d a l a m  P e n d a k w a  R a y a  l w n .  N C K  

A l u m i n i u m  E x t r u s i o n  S d n  B h d  [ 2 0 0 2 ]  6  M L J  9 6 ,  t e l a h  

m e m u t u s k a n  b a h a w a  h a k i m  y a n g  m e m b i c a r a k a n  

s e s u a t u  p e r t u d u h a n  d i  b a w a h  A k t a  t e r s e b u t  p e r l u  

m e n g k a j i :  

1. t u j u a n  A k t a  t e r s e b u t  i a i t u  u n t u k  m e n c e g a h  

d a n  m e n g a w a l  p e n c e m a r a n ;  
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2. j e n i s  k esa l a han ,  l a t a r  be l a ka ng  kes  d a n  s i k a p  

r es p on de n  ya n g  bo le h  d i d a pa t i  d a r i  f a k t a  d a n 

ke t e ra n ga n  ya n g  d i ke mu ka k a n ;  

3. k e p e n t i n g a n  a w a m  d i  d a l a m  k e s a l a h a n  s e p e r t i  

i n i ;  d a n  

4. t i dak  t e r l aku  me mber i  pe r t imbangan  kepada  

p e n g a k u a n  s a l a h  b e r b a n d i n g  d e n g a n  

k e p e n t i n g a n  a w a m .  

P i h a k  p e n d a k w a a n  t e l a h  b e r g a n t u n g  k e p a d a  k e s  

N C K  A l u m i n i u m  t e r s e b u t  d i  m a n a  m a h k a m a h  s e s y e n  

t e l a h  m e n j a t u h k a n  h u k u m a n  d e n d a  s e b a n y a k  R M 5 , 0 0 0  

u n t u k  k e s a l a h a n  d i  b a w a h  s .  2 5 ( 1 )  d a n  ( 3 )  A k t a  t e r se b u t  

i a i t u  m e l e p a s k a n  c e c a i r  k e  d a l a m  p e r a i r a n  d a r a t a n  di 

m a n a  k a n d u n g a n n y a  m e l e b i h i  k e p e k a t a n  y a n g  

d i t e n t u k a n  d i  b a w a h  s .  2 1  A k t a  t e r s e b u t  s e r t a  p e r a tu r a n  

8 ( 1 ) ( b )  P e r a t u r a n - p e r a t u r a n  t e r s e b u t  iaitu: 
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(i) pepe ja l  te rampa i  yang  mempun ya i  kepeka tan 

seban yak  1200mg/1 i a i t u  me leb ih i  had  p i awa i  

100 mg/1  yang d i te tapkan ;  

(ii) n i k e l  y a n g  m e m p u n y a i  k e p e k a t a n  s e b a n y a k  

1 . 2 m g / 1  i a i t u  m e l e b i h i  h a d  p i a w a i  1 m g / 1  y a n g  

d i t e t a p k a n ;  

(iii) n i l a i  p H  s e b a n y a k  4 . 0  i a i t u  t i d a k  m e m a t u h i  

h a d  p i a w a i  5 . 5  h i n g g a  9 . 0  y a n g  d i t e t a p k a n .  

A t a s  r a y u a n  o l e h  p i h a k  p e n d a k w a a n ,  M o h d  G h a z a l i  

H  ( k i n i  H M R )  t e l a h  m e n g e n e p i k a n  d e n d a  s e b a n y a k  

R M 5 , 0 0 0  t e r s e b u t  d a n  m e n g g a n t i k a n n y a  d e n g a n  d e n d a  

R M 9 0 , 0 0 0 .  

K e s a l a h a n  d a l a m  r a y u a n  i n i  a d a l a h  d i  b a w a h  

u n d a n g - u n d a n g  y a n g  s e r u p a .  A p a  y a n g  b e r l a i n a n  

a d a l a h  b a h a n  s i s a  t o k s i d  b e r k e n a a n .  S a y a  b e r s e t u j u  

d a n  m e n e r i m a p a k a i  f a k t o r - f a k t o r  t e r s e b u t  y a n g  p e r l u 



7 

d i p e r t i m b a n g k a n  o l e h  m a h k a m a h  s e s y e n  u n t u k  

k e s a l a h a n  d i  b a w a h  A k t a  t e r s e b u t .  

D i  s a mp i n g  i t u ,  d a l a m p e n gh a k i ma n  s a ya ,  s a yu g i a  

d i t a m b a h k a n  d i  s i n i  b a h a w a  k e s a l a h a n  d i  b a w a h  A k t a  

t e r s e b u t  a d a l a h  s a t u  k e s a l a h a n  s t a t u t o r i  u n t u k  

p e r l i n d u n g a n  k e b e r s i h a n  d a n  k e s e m p u r n a a n  a l a m  

s e k i t a r  y a n g  s e m a k i n  m e n j a n a  s e r t a  m e n u m p u k a n  

k e p e n t i n g a n  a w a m .  O l e h  i t u ,  m a h k a m a h  s e s y e n  p e r l u  

m e n j a t u h k a n  h u k u m a n  y a n g  s e t i m p a l  a t a u  

b e r s e k a d a r a n  y a n g  m u n a s a b a h  ( r e a s o n a b l y  

p r o p o r t i o n a t e )  d e n g a n  d e n d a  m a k s i m a  y a n g  d i t e t a p k a n 

o l e h  P a r l i m e n .  

K e s a l a h a n  t e r s e b u t  t e l a h  d i l a k u k a n  p a d a  2 3 h b  M a c  

2 0 0 1  d a n  m u l a i  d a r i p a d a  1 h b  O g o s  1 9 9 6 ,  h u k u m a n  

m a k s i m a  y a n g  d i t e t a p k a n  d i  b a w a h  A k t a  t e r s e b u t  a d a la h  

d e n d a  t i d a k  m e l e b i h i  R M 1 0 0 , 0 0 0  a t a u  p e n j a r a  s e l a m a  

t e m p o h  t i d a k  m e l e b i h i  l i m a  t a h u n  a t a u  k e d u a - d u a n y a . 
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M a h k a m a h  T i n g g i  M e l a k a  m e l a l u i  A h m a d  M a a r o p  

P K  ( k i n i  H )  d a l a m  M a l a y s i a n  V e r m i c e l l i  M a n u f a c t u r e r s  

( M e l a k a )  S d n  B h d  l w n .  P e n d a k w a  R a y a  ( R a y u a n  

J e n a y a h  N o .  4 2 - 1 - 2 0 0 1 )  t e l a h  m e n g e k a l k a n  d e n d a  

R M 7 5 , 0 0 0  y a n g  d i k e n a k a n  o l e h  m a h k a m a h  s e s y e n  d i  

b a w a h  s .  2 5 ( 1 )  d a n  ( 3 )  A k t a  y a n g  s a m a  a t a s  p e r a y u  ya n g  

t e l a h  d i d a p a t i  b e r s a l a h  d a n  d i s a b i t k a n  s e l e p a s  m e m in t a  

b i c a r a .  

Mengena i  hu jah  ba g i  p i hak  r es ponde n  mengena i  

p e n g a k u a n  s a l a h ,  s a y a  b e r p e n d a p a t  b a h a w a  p e n g a k u a n  

s a l a h  b o l e h  d i a m b i l k i r a  s e b a g a i  f a k t o r  m i t i g a s i :  S a u  S o o  

K i m  v .  P u b l i c  P r o s e c u t o r  [ 1 9 7 5 ]  2  M LJ  1 3 4 ,  p e r  L e e  H u n  

H o e  C J  (B o r n e o )  F C .  

Wa l a u pu n  p e nga k u a n  s a l a h  b o l eh  d i pe r t i mb a ng k a n  

s e b a g a i  s u a t u  d i s k a u n  a t a u  p e n g u r a n g a n  h u k u m a n ,  

i a i t u  d a l a m  l i n g k u n g a n  s e s u k u  a t a u  s a t u  p e r t i g a  

h u k u m a n  y a n g  h a r u s  d i k e n a k a n  s e l e p a s  pe r b i c a r aa n  

p e n u h ,  m a k a  p r i n s i p  i n i  a d a l a h  p r i n s i p  a m  d a l a m  d a sa r  
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p e n g h u k u m a n  d a n  b u k a n l a h  s a t u  p r i n s i p  y a n g  k e t a t :  

L e o  S a y  &  O r s  v .  P u b l i c  P r o s e c u t o r  [ 1 9 8 5 ]  2  C L J  1 5 5 ;  

P u b l i c  P r o s e c u t o r  v .  R a v i n d r a n  &  O r s  [ 1 9 9 3 ]  1  M L J  4 5 ;  

5 1 C  d a n  Z a i d o n  S h a r i f f  v .  P u b l i c  P r o s e c u t o r  [ 1 9 9 6 ]  4  

C L J  4 4 1 ,  4 4 6 H .  D e n g a n  h a l  y a n g  d e m i k i a n ,  d a l a m  M c  

L o u g h l i n  A n d  S i m p s o n  [ 1 9 7 4 ]  C r .  A p p .  R .  2 9 8 ,  

M a h k a m a h  R a y u a n  E n g l a n d  t e l a h  m e n g e k a l k a n  

k e p u t u s a n  m e n g e n a i  h u k u m a n  y a n g  d i j a t u h k a n  o l e h  

M a h k a m a h  T i n g g i  d i  s a n a  t a n p a  d i s k a u n  a t a u  

p e n g u r a n g a n  w a l a u p u n  t e r t u d u h  t e l a h  m e n g a k u  s a l a h .  

F a k t a - f a k t a  k h a s  d a n  h a l  k e a d a a n  s p e s i f i k  d a l a m  

s e s u a t u  k e s  p e r l u  d i p e r t i m b a n g k a n  u n t u k  m e n e n t u k a n  

s e s u a t u  h u k u m a n  d a n  t i d a k  a d a  s u a t u  f o r m u l a  b o l e h  

d i r a n g k a  u n t u k  t u j u a n  i n i .  

S e t e l a h  m e m p e r t i m b a n g k a n  p r i n s i p - p r i n s i p  

p e n g h u k u m a n  t e r s e b u t  d a n  d e n d a  y a n g  d i k e n a k a n  o l e h  

M a h k a m a h  T i n g g i  k a m i ,  s a y a  b e r p e n d a p a t  b a h a w a  

d e n d a  y a n g  d i k e n a k a n  o l e h  m a h k a m a h  s e s y e n  a d a l a h  

t e r l a l u  t i d a k  m e m a d a i  ( m a n i f e s t l y  i n a d e q u a t e )  a t a u  t i d a k  
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se t impa l  a tau t i dak  bersekadaran  dengan  maks ima  yang 

d i te tapkan  o leh Pa r l imen  d i  bawah s .  25 (3 )  Akta  t e rsebu t .  

J u s t e r u ,  s e t e l a h  m e n e l i t i  f a k t a - f a k t a  y a n g  t e r t i m b ul  

d a l a m  k e s a l a h a n  t e r s e b u t ,  h u j a h - h u j a h  s e r t a  a l a s a n  

p e n g h a k i m a n  h a k i m  m a h k a m a h  s e s y e n  y a n g  b i j a k s a n a ,  

s a y a  m e m u t u s k a n  b a h a w a  r a y u a n  i n i  a d a l a h  b e r m e r i t  

d a n  d e n g a n  i n i  d i b e n a r k a n .  D e n d a  R M 1 5 , 0 0 0  t e r s e b u t  

d i k e t e p i k a n  d a n  d i g a n t i k a n  d e n g a n  d e n d a  R M 3 0 , 0 0 0 ,  

j i k a  t i d a k  d i b a y a r ,  p e n j a r a  6  b u l a n .  

(DATUK WIRA LOW HOP BING) 
Hakim, 

Mahkamah Tinggi Malaya, 
Melaka 

14 Oktober 2002 

PEGUAM: 

En FM Wong bagi pihak responden 
Tetuan Chee Siah Le Kee & Partners 
No 105, Taman Melaka Raya, 
75000 Melaka 



11 

En Abdul  Rash id  b in  H j  Daud  T i mba lan Pendakwa Raya , 
Pe jabat  Penas iha t  Undang-Undang  Neger i  Me laka ,  
Ser i  Neger i  Aye r  Keroh,  
Aras  1 ,B lokB ,  Ja l an Ayer  Keroh ,  
75450 Me laka  

Cases referred to: 

P e n d a k w a  R a y a  l w n .  N C K  A l u m i n i u m  E x t r u s i o n  S d n  
B h d  [ 2 0 0 2 ]  6  M L J  96 

Sau Soo Kim v. Public Prosecutor [1975] 2 MLJ 134 

Leo Say & Ors v. Public Prosecutor [1985] 2 CLJ 155 

Public Prosecutor v. Ravindran & Ors [1993] 1 MLJ 45 

Zaidon Shariff v. Public Prosecutor [1996] 4 CLJ 441 

Me Loughlin And Simpson [1974] Cr App R 298 

M a l a y s i a n  V e r m i c e l t t  M a n u f a c t u r e r s  ( M e l a k a )  S d n  
B h d  l w n .  P e n d a k w a  R a y a  ( R a y u a n  J e n a y a h  N o .  4 2 - 1 -
2 0 0 1 )  

Legislation referred to: 

Akta Kualiti Alam Sekeliling 1974, s. 25(1) dan (3) 


